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Reconsideration of decision denying waiver of
claim of the United States under 10 U.S.C. 2774 -
Lieutenant Colonel Josepn J. Silagy

Decision denying waiver of the claim of the
United States against a nember of the uniformed
services who received housing and cost-of-living
allowances in the amount of $273 per month after
return to United States must be sustained since
the amount involved was substantial and member
should have realized he was belng overpaid not-
withstanding fact that fluctuations occurred in
his entitlements,

DIGEST:

This action 13 In response to a letter dated February 6, 1975,
from Lieutenant Colonel Joseph J. Silagy, USAF, Retired, which in
effect requests reconsideration of cur decisicn B-182776, January 17,
1975, which denied his rcquest for waiver of the claim of the United
States against him.

Celonel Silazy's indebtedness arcse as a rcsult of payments cf
housing and cost-of-living-allcwances for the period July 2, 1969,
through January 31, 1972, These allowances are payable to member:s
of the uniformed services who are stationed outside the continental
United States. or in Hawail or Alaska. Prior to July 2, 1969, the
member had been serving outside the United States and was entitled
to and receiving these allowances. Upon his return to the United
States on July 2, 1969, entitlement to these allowances ceased,
however, the payments continued and were not terminated until
January 31, 1972. Presumably, the continuation of the payments
fo0llowing the member's return to the Unitad States was a result of
administrative error. The overpayments as computed by the Air
Force totalled $8,453.90.

The member requested waiver of the indebtedness under the
ptovisious of 10 U.S.C. 2774. The Air Force 1n reporting on the
matter recommended to our Transportation and Claims Division that
the member's raquest for waiver be denied since the memwber should

‘have known that he was not entitled to these allowances and had .
‘been in receipt of monthly leave and earnings statements which

indicated that improper payments were being made. The Transperta-
tion and Claims Division of this Office agreed with this view,
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noting that the officer should have expected a decrease in his
entltlements upon his return from overseas and his request for
waiver was denied.

The officer requested a review of this action on the basis
that he did not refer to his leave and earnings statements but
relied solely on notification of amounts deposited in his bank. He
algo pointed out at the time he returned to the United States a pay
raise went into effect which increased his basic pay entitlement and,
as a result, any disparity in his pay was not noted. He also stated
that he was responsible for Lringing the erroneous payments to the
attention of the finance officers.

_ In respounding to the officer's requeat for review, wa noted in
the decision of January 17, 1975, that the Standards for Waiver pro-
mulgated pursuant to 19 U.S.C. 2774 provide in 4 CFR 91.5(c), that
any significant unexplained increased in pay or allowances which
would require a reasonable person to make inquiry concerning the
gorrectnese of his nay or allowances. ordimarily would preclude a -
waiver when the employee or member fails to timely bring the matter
to the attention of appropriate officials, .

Also, in our decision of January 17, 1975, wa indicated that
leave and earnings statements are igsued periodically to members
of the uniformed services for the purpose of informing them of
exactly what entitlements and deductions go into arriving at their
net pay. e pointed out that the officer was recelving $273 per
month in allowances to which he was not entitled and that the pay
raise which went into effect at the time of his return to the
United States was $132 in his case. OCn this basis we concluded that
the officer should still have expected a substantial decrease in his
net pay and denled waiver.

Colonel Silapy in requesting reconsideration of the decision
of January 17, 1975, points out that the reason the errot was not
detected by him at the time of his return from overseas was due
to extenuating circumstances existing at that time. Among the ™
reasons he sats forth are the fact that a pay raise went into. A
effect and his pay records were ‘ reviewed by resnonsible financiai\\\\
personnel. Ile also indicates that the deposits which were made in
his bank account at this time, representing dislocation allowance,
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dependent travel and withdrawal of amounts in soldiers and satlors
savings plan, further served to reduce the possibility of readily
detecting the excess payment. :

Purther in response to the statement in the decision of Janu~-
ary 17, 1975, that he should have noticed a decrease in his ronthly
entitlements even though a pay rafge went into effect, the officer
indicates an overall decrease in monthly entitlements as a result
of his loss of maintenance and representational payments did occur
on his return to the inited States.

Colonel Silagy also indicates that he was not receiving leave
and earnings statements at the time he returned to tha United

- ,States, but only began receiving them at a later date. IHe states

that when he did begin réceiving leave and earnings statements he
did not review them siucé hey arrived much later than his bank
statements and he always had a maximum leave carryover. He iundi-
cated no problems had ariseniin the 20 years he had followed the
practice of reviewing the notice of bank deposit sirnce the Air
Force financial serviceszhavé always been responsible and accurate.

Colonel Silagy indicates that the Federal Government has
never officially accepted aﬂﬁ ‘responsibility for the situation and
merely explainsg the overpaymen.s were the result of unexplained
reasons., He also indicaties that he believes that in enacting the
walver law Congress intended to grant relief in cases such as his
where there was an honest and justified mistake. Furthermore, he
indicates that he resents the implication in the digest of the

" decision of January 17, 1975, that his actions were neither

raasonable or prudent.

We poiﬁted out in the decision of January 17, 1975, that the
Standards for Waiver, 4 CFR 91.1 et seq., regulations issued to

. implement 10 U.S5.C. 2774, provide that generally any significant

unexplained increases in pay or allowances whicih would require a
reasonable person to make. inquiry concerning the correctness of
his pay or allowznces, ordinarily would preclude a waiver when
the employee or member falls to timely bring the matter to the
attention of appropriate officials. ‘

These regulations are genersl and are designed to provide
eriteria for making determinations with regard to granting a

) | -3 -



B-182776

walver of the claim of the United States agalnst an individual,

The term ''reasonable’” ds used in the regulation and when referred
to in decisions of this Cffice, 1s used solely as a reference to
the regulation and the criteria which is being applied in a case.

Concerning the officer's comments with regard to responsibil-~
ity for the error, it i3 clear that the error was the responsibility
of the finance officers servicing his pay account and should have
been detected and corrected by those officers. However, in many
instances an individual is in a better position to detect errors in
the pay and allowances to which he is emtitled. It is to be
observed that one of the purposes for issuing leave and earnings
statements is to provide a member with a statement of his entitle-
ments and deductions, Wa do not view the fact that a member does
aot choose to refer to the statement as constituting justification
for a member not being aware of his entitlements.

While the officer lists reasons why he falled to notice the
fact that he was recelving payments to vhich he was not entitled,
a8 pointed out in our earlier decision, a subgtantial decrease in
his monthly entitlerents ghould have been expected and noticed
following his return to the United States. In view of the fact
that the amount involved was substantial, 5273 per month, we do
not view as unreasonable the standard imposed by the decision of
January 17, 1975, that the officer should have been put on notice
that he was being overpaid.

Accordingly, the denial of waiver of the ¢laim of the United
States in this case is sustained,

B??O.KELLER

HeAnd Comptroller General
of the United States
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